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REQUIREMENTS                                                                                                               
The Division of Family and Children Services (DFCS) shall ensure that any child who is a member or claims eligibility for membership of a federally recognized Indian tribe and is subject to removal, placement and/or any other legal action involving DFCS, is afforded all rights under the Indian Child Welfare Act (ICWA) so as to promote the stability and security of Indian tribes and their families.

DFCS shall comply with all rules, regulations and laws governing ICWA which includes preventing the unnecessary and arbitrary removal of Indian children from their families and tribes, placing an Indian child who must be removed in an available and safe home that reflects the unique values of American Indian culture, and adhering to the placement requirements of ICWA. 

While Georgia does not currently have any federally recognized tribes, when there are Indian children residing in the state who are members or eligible for membership in a federally recognized tribe, ICWA does apply.  Additionally, in support of the underlying principles of ICWA, DFCS shall contact the Georgia tribe and engage them to the extent they elect to become involved whenever DFCS becomes involved with a child who is a member of a Georgia recognized tribe. (See Practice Guidance for list of Georgia tribes) 
Indian Child Welfare Act (ICWA)
DFCS shall ensure the following pertaining to Indian children and families subject to ICWA:

1. Every effort is made beginning at intake and continuing throughout DFCS’ involvement with the child(ren) and family, to determine if a child is a member of an Indian tribe or eligible for membership in an Indian tribe.   

NOTE:  What constitutes membership in a tribe varies from tribe to tribe, and final determination of membership lies solely with the tribe.  Applicability of the ICWA depends upon whether the court proceedings in question involve an “Indian child” within the definition utilized in 25 U.S.C. §1903(4). Whether or not a child is an Indian child for purposes of ICWA is determined by federal law and is not an arbitrary label assigned at the discretion of the parent. 

2. Notification of the Indian child's parents, Indian custodian, and the Indian child’s tribe whenever there is an involuntary proceeding pending regarding placement or termination of parental rights involving a child who is or is believed to be a member or eligible for membership in an Indian tribe. 
3. Notification of the United States (U.S.) Secretary of Interior, Bureau of Indian Affairs is required if the identity or location of the parent or Indian custodian and the tribe cannot be determined. The Secretary has fifteen (15) days after receipt of the notification to provide the requisite notice to the parent or Indian custodian and the tribe.
4. All such notices to the Indian child’s parents, Indian custodian, the tribe and the United States (U.S.) Secretary of Interior will be sent by certified mail, return receipt requested; DFCS will not make a foster care placement or hold a termination of parental rights proceeding until at least ten (10) days after receipt of notice by the parent or Indian custodian and the tribe or the United States (U.S.) Secretary of Interior. The parent, Indian custodian, the tribe and the Secretary can, upon request, be granted up to twenty (20) additional days to prepare for the proceeding. 

NOTE: If there is imminent risk of physical harm, DFCS may detain an Indian child in order to prevent imminent physical damage or harm to the child but must provide the notifications addressed above.  The child may only be detained for the time necessary to prevent imminent physical harm.  
5. Provide placement preference of an Indian child in the absence of good cause to the contrary, in the following order to: 
a. A member of the child's extended family; 
b. A foster home licensed, approved, or specified by the Indian child's tribe; 
c. An Indian foster home licensed and/or approved by an authorized non-Indian licensing authority; or 
d. An institution for children approved by an Indian tribe or operated by an Indian organization which has a program suitable to meet the Indian child’s needs. 

6. An Indian tribe has exclusive jurisdiction over any custody proceeding involving an Indian child who resides within the reservation of such tribe.
7. Any state court proceeding involving the removal or termination of parental rights to an Indian child not residing within a reservation is transferred to the jurisdiction of the tribe under certain circumstances.  (Note: The tribal court of the tribe may decline jurisdiction.  Should the jurisdiction be declined, the proceedings will remain where started; however, the tribe is still entitled to participate).
8. Any party to the foster care placement or termination proceeding has the right to examine all reports or documents filed with the court (including the tribe).
9. When seeking foster care placement or termination of parental rights, the court must be satisfied that “active efforts have been made to provide remedial services and rehabilitative programs to the family, and that these efforts have been unsuccessful” (see practice guidance). Active efforts must also be made to reunify an Indian child and family. 
10. Any emergency removal or placement terminates immediately when such removal or placement is no longer necessary to prevent imminent physical damage or harm to the child and will expeditiously initiate a child custody proceeding subject to the provisions of ICWA, transfer the child to the jurisdiction of the appropriate Indian tribe, or restore the child to the parent or Indian custodian, as may be appropriate.
11. A foster care placement is only made if there is a determination, supported by clear and convincing evidence that the continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.
12. No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence beyond a reasonable doubt, including testimony of qualified expert witnesses (see practice guidance) that the continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.
13. Voluntary consents for foster care or relinquishments must be made in writing and recorded before a court of competent jurisdiction and certified by the judge or the court. 
Transfer of Responsibility for Placement and Care to a Tribal Agency 
DFCS shall establish and maintain procedures for the transfer of responsibility for the placement and care of a child under a State title IV-E plan to a Tribal title IV-E agency or an Indian Tribe with a title IV-E agreement.  At a minimum, DFCS’ transfer procedures:

1. Are established and maintained in consultation with Indian Tribes;
2. Do not affect a child’s eligibility, receipt of services, or payment under title IV-E or the medical assistance program operated under title XIX;
3. Establish eligibility for title IV-E at the time of transfer, if an eligibility determination is not already completed; and
4. Provide for essential documents and information necessary to continue a child’s eligibility under title IV-E and Medicaid programs under title XIX to the Tribal title IV-E agency or an Indian Tribe with a title IV-E agreement, including but not limited to the following:
a. All judicial determinations to the effect that continuation in the home from which the child was removed would be contrary to the welfare of the child and that reasonable efforts described in section 471(a)(15) of the Act have been made; 
b. Other documentation the State agency has that relates to the child’s title IV–E eligibility under sections 472 and 473 of the Act; 
c. Information and documentation available to the agency regarding the child’s eligibility or potential eligibility for other Federal benefits; 
d. The case plan developed pursuant to section 475(1) of the Act, including health and education records of the child pursuant to section 475(1)(C) of the Act; and
e. Information and documentation of the child’s placement settings, including a copy of the most recent provider’s license or approval.

PROCEDURES
The Social Services Case Manager (SSCM) will: 

1. Engage the child (if age appropriate) and family, during the initial contact, to assist in determining if the child and/or family are of Indian heritage or if the child may be eligible for membership in an Indian tribe. 

2. If the parent or Indian custodian states that they are a member of an Indian tribe or that the child is eligible for membership, engage the family to obtain information regarding the tribe and if there are any current or historical legal activities with the tribe that may involve the child.  Indication of Indian blood line requires the completion of the applicable Tribal Notification letter.

3. If the parent or child states that they are of Indian heritage or if it is determined that the parent, guardian or Indian custodian is a member of an Indian tribe or that the child may be eligible for tribal membership:  

1. Identify the tribe and obtain the telephone number for the tribe. Refer to www.bia.gov or www.nrc4tribes.org/state.cfm for assistance in locating tribe information.
2. Immediately notify the Indian tribe by telephone that there is a pending proceeding in Georgia involving the placement of an Indian child and notify them that the Indian child has been or is being detained.
3. Complete the applicable ICWA Notification Letter and mail it certified with return receipt requested to the child's parents, guardian (or Indian custodian) and the tribe with copies (also certified mail, return receipt) to: 

United States Department of Interior 

 

Bureau of Indian Affairs (BIA), Eastern Regional Office  

           
545 Marriott Drive, Suite 700

                      Nashville, TN 37214
4. If DFCS is unable to identify or locate the parent, Indian custodian, or the Indian tribe, DFCS will notify the United States Secretary of Interior, Bureau of Indian Affairs. The U.S. Secretary of Interior has fifteen (15) days after receipt to provide the required notice to the parent or Indian custodian and the tribe.
5. All hearings regarding placement (including pre-adoptive placement) or termination of parental rights may not be held until ten (10) days after the latest receipt of notice by the parent, tribe and/or United States Department of the Interior, Eastern Regional Office.  The parent, Indian custodian, or the tribe can, upon request, be granted up to twenty (20) additional days to prepare for the proceeding.
6. Document Indian heritage and tribal membership in Georgia SHINES, Person Detail page in the section labeled Tribal and Additional Information.
Transfer of Responsibility for Placement and Care to a Tribal Agency 

The SSCM shall ensure the following procedures are followed when transferring responsibility for the placement and care of a child under a State Title IV-E plan to a Tribal Title IV-E agency or an Indian Tribe with a Title IV-E agreement: 
1. Complete appropriate referral to Rev Max to determine child funding eligibility. (See policy 9.3: Eligibility: Applying for Initial Funding)
2. An eligibility determination must be made prior to transfer.
3. Contact the Tribal Agency to discuss possible transfer of responsibility of placement of the child within 7 business days.
4. Provide the Tribal agency with the documents and information necessary to continue a child’s eligibility under title IV-E and Medicaid within 7 business days.
5. Provide the Tribal Agency all of the following information within 7 days of initial contact:
a. Judicial determinations to the effect that continuation in the home from which the child was removed would be contrary to the welfare of the child and that reasonable efforts have been made; 
b. Other documentation the State agency has that relates to the child’s title IV–E eligibility;
c. Information and documentation available to the agency regarding the child’s eligibility or potential eligibility for other Federal benefits; 
d. The case plan, including health and education records of the child; and
e. Information and documentation of the child’s placement settings, including a copy of the foster home or group home’s license or approval.
6. Upon determination by the Division and Tribal Agency of the ability of the tribe to assume responsibility for placement of the child, the date and time of physical transfer of the child will be determined. 

PRACTICE GUIDANCE

Indian Child Welfare Act (ICWA) 
The Indian Child Welfare Act of 1978 was enacted by Congress to address the alarming rate of removals of American Indian children from their homes for foster care and adoptive placements.  The Act establishes standards as well as a protocol for providing child welfare services to assure that agencies meet the cultural needs of Indian children requiring out-of-home placement and to protect the continued existence and integrity of Indian tribes. It gives the Indian child’s parents or Indian custodian and their tribe the right to intervene or request transfer to their tribal court of any proceedings involving out-of-home placement of or termination of parental rights to an Indian child. If the child is a member of a tribe or eligible for membership in a tribe, the family, the Indian custodian and the tribe have rights under the ICWA. These rights apply to any child protection case, adoption, guardianship, termination of parental rights action, runaway, or truancy matter involving the placement of an Indian child (foster care placements, termination of parental rights, pre-adoptive placements, adoptive placements, both voluntary and involuntary placements, transfers of placement and placements due to failed adoptions.) 
1. “Foster care placement” means any action removing an Indian child from the parent or Indian custodian for temporary placement in a foster home or institution or in the home of a guardian or conservator where the parent or Indian custodian cannot have the child returned upon demand, but where parental rights have not been terminated; 
2. “Termination of parental rights” means any action that may result in the termination of the parent-child relationship; 
3. “Pre-adoptive placement” means the temporary placement of an Indian child in a foster home or institution after the termination of parental rights, but prior to or in lieu of an adoptive placement; and 
4. “Adoptive placement” means the permanent placement of an Indian child for adoption, including any action resulting in a final decree of adoption. 

Indian

“Indian” is a term used in United States federal language, including the Indian Child Welfare Act (ICWA), to refer to any person who is a member of a federally recognized American Indian tribe or Alaska Native village, or who is an Alaska Native and a member of a Regional Corporation. See www.bia.gov for a list of federally recognized tribes.

Indian Child 
Any unmarried person who is under age eighteen and is determined by the tribe, Bureau of Indian Affairs, or Department of the Interior, to be: 
1. A member or eligible for membership of an Indian tribe as determined by the Tribe and/or Nation, the Bureau of Indian Affairs (BIA), or the Department of the Interior; or 
2. Eligible for membership in an Indian tribe as determined by the tribe and the biological child of a member of an Indian tribe. 

Indian Tribe 
The Indian tribe in which an Indian child is a member or eligible for membership or in the case of an Indian child who is a member or eligible for membership in more than one tribe, the Indian tribe with which the Indian child has the more significant contacts and connection.  

ICWA Protection for Parents and Indian Custodians 
ICWA also provides several protections for parents or Indian custodians of an Indian child. These protections include the right to revoke voluntary consents to placements and to adoptions at any time prior to a decree of termination or adoption. If consent is withdrawn, the Indian child shall be immediately returned to the parent or Indian custodian. After a Decree of Adoption is entered based on a voluntary consent, the parent may petition the court to vacate the adoption decree based on fraud or duress. Upon a finding that consent was obtained through fraud or duress, the court shall vacate the adoption decree and return the child to the parent. However, no adoption decree in effect for at least two years may be challenged on this basis. 

If a decree of adoption is ever vacated or set aside or the adoptive parents voluntarily consent to termination of their parental rights, the Indian child shall be returned to the biological parent or prior Indian custodian absent a showing that return is not in the best interests of the child.

Active Efforts

ICWA requires states to provide active efforts to:

1. Provide remedial and rehabilitative services to the family to prevent removal of an Indian child from his or her parent or Indian custodian; and
2. To reunify an Indian child with his or her parent or Indian custodian after removal.
A cornerstone in the application of active efforts is active and early participation and consultation with the child’s tribe in all case planning decisions. Active efforts are more intensive than "reasonable efforts." For example, reasonable efforts might be only a referral for services, but active efforts would be to arrange for the best-fitting services and help families engage in those services. The federal guidelines referenced above apply whether or not the child’s tribe is involved in the custody proceedings.
Qualified Expert Witness
Under ICWA, a “qualified expert witness” is someone who can provide the court with knowledge of the social and cultural aspects of Indian life (specific to the identified Indian tribe) to diminish the risk of any cultural bias. The testimony of a qualified expert witness is required in the case of an Indian child in order to make a foster care placement or termination of parental rights. A qualified expert witness can be identified with help from the tribe of the child, the BIA, or Indian organizations and is meant to be a person with more knowledge than the average social worker or anthropologist.
Georgia Tribes
The State of Georgia officially recognizes as legitimate American Indian tribes of Georgia the following tribes, bands, groups, or communities: 

1. The Georgia Tribe of Eastern Cherokee
     P.O. Box 1993
     Dahlonega, Georgia 30533

2. The Lower Muscogee Creek Tribe
     Route 2, Box 370
     Whigham, Georgia 31797
 
3. The Cherokee of Georgia Tribal Council
     Saint George, Georgia 31646
FORMS AND TOOLS
Bureau of Indian Affairs - www.bia.gov
Governor’s Council on Indian Concerns - www.georgiaindiancouncil.org
ICWA Notification Letter

National Child Welfare Resource Center For Tribes - www.nrc4tribes.org/state.cfm 
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